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U.S. Customs Service 


Treasury Decision 


(T.D. 96-5) 
TARIFF CLASSIFICATION OF SLEEPWEAR SEPARATES 
AGENCY: Customs Service, Treasury. 


ACTION: Final determination regarding inconsistent tariff classifica- 
tion rulings of sleepwear separates. 


SUMMARY: This notice advises the public that Customs is modifying 
inconsistent rulings on garments known as pajama or sleepwear sepa- 
rates which do not conform with Customs position on the proper classi- 
fication of such garments. Customs Headquarters has issued rulings 
that women’s woven cotton pajama or sleepwear separates, when 
imported without a matching component (thus precluding classifica- 
tion as pajamas), are classified as similar articles and remain within 
heading 6208 of the Harmonized Tariff Schedule of the United States 
(HTSUS). Heading 6208, HTSUS, provides for women’s or girls’ sing- 
lets and other undershirts, slips, petticoats, briefs, panties, night- 
dresses, pajamas, negligees, bathrobes, dressing gowns and similar 
articles. It has come to Customs attention that prior to issuance of these 
rulings a limited number of rulings were issued on similar garments 
referred to as pajama bottoms, sleep bottoms or sleep shorts. In these 
earlier rulings, the garments ruled upon were classified in the provision 
for women’s or girls’ pajamas. This was an error. Due to the likelihood 
that Customs Headquarters may not be aware of all rulings issued on 
such garments, notice was given on August 18, 1995 in the Federal Reg- 
ister (60 FR 43183) of our intent to modify these inconsistent rulings to 
conform with our view with respect to classification of the garments, 
not as pajamas, but as similar articles. No comments were received in 
response to our notice of intent to modify the inconsistent rulings. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 4, 1996. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch (202-482-7050). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
This notice advises the public that Customs is modifying inconsistent 
rulings on garments known as pajama or sleepwear separates which do 
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not conform with Customs current views on the proper classification of 
such garments. Customs Headquarters issued a ruling on the classifica- 
tion of certain women’s sleepwear separates, HRL 956202 of Septem- 
ber 29, 1994. In that ruling, Customs ruled that women’s woven cotton 
pajama or sleepwear separates, when imported without a matching 
component (thus precluding classification as pajamas), are classified as 
similar articles and remain within heading 6208 of the Harmonized 
Tariff Schedule of the United States (HTSUS). Heading 6208, HTSUS, 
provides for women’s or girls’ singlets and other undershirts, slips, pet- 
ticoats, briefs, panties, nightdresses, pajamas, negligees, bathrobes, 
dressing gowns and similar articles. As similar articles, the pajama/ 
sleepwear separates were classified in subheading 6208.91.3010, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA). 

Rulings issued since HRL 956202 have followed the classification 
arguments stated therein. Customs became aware that prior to 
issuance of this ruling a limited number of rulings were issued on simi- 
lar garments referred to as pajama bottoms, sleep bottoms or sleep 
shorts. In these earlier rulings, the garments ruled upon were classified 
in the provision for women’s or girls’ pajamas. This was an error. Due to 
the likelihood that Customs Headquarters may not be aware of all rul- 
ings issued on such garments, notice was given on August 18, 1995 in 
the Federal Register (60 FR 43183) of our intent to modify these rulings 
to reflect classification of the garments, not as pajamas, but as similar 
articles. No comments were received in response to the notice. 

In Headquarters Ruling Letter 088192 issued on February 20, 1991, 
and New York Ruling Letter 862500 of April 29, 1991, a pair of ladies’ 
boxer-style shorts, style 53035, were classified in subheading 
6208.22.0000, HTSUSA, which provides for women’s or girls’ night- 
dresses and pajamas of man-made fibers. Style 53035 was constructed 
of a woven polyester satiny fabric. In NYRL 885168 of May 17, 1993, 
Customs classified a pair of boxer-type shorts of 100 percent woven 
polyester charmeuse as sleepwear in subheading 6208.22.0000, 
HTSUSA. In DD 889242 of August 27, 1993, Customs classified a 
women’s woven cotton pajama pant in subheading 6208.21.0020, 
HTSUSA, and, in NYRL 890570 of October 20, 1993, (amended by sup- 
plemental letter of October 28, 1993) Customs classified five styles of 
women’s woven boxer-styled sleep shorts (all sold with a coordinating 
upper body garment) in subheadings 6208.21.0010, HTSUSA and 
6208.21.0020, HTSUSA. Customs Headquarters believes the conclu- 
sions in these rulings that the garments at issue therein would be prin- 
cipally used as sleepwear and should be classified as such are correct. 
These are rulings which Customs is able to identify and which are 
hereby modified to conform with HRL 956202. The error in the rulings 
was not the conclusion that the garments were sleepwear, but the classi- 
fication of the garments at the subheading level in the provision for 
pajamas. Any other Customs rulings on virtually identical merchandise 
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in which the goods were classified in the provision for pajamas are also 
subject to this notice. 

In order to be classified in the provision for nightdresses and paja- 
mas, a garment must be one of the named articles. In Headquarters Rul- 
ing Letter 088635 of May 24, 1991, the meaning of the term “pajamas” 
was examined and it was determined that the common meaning of the 
term required top and bottom garments and that “pajama bottoms” or 
sleep bottoms without pajama tops are not classifiable as pajamas. 

It follows that the women’s sleepwear bottoms which were the sub- 
ject of the previously cited rulings cannot be classified in the provision 
for nightdresses and pajamas. Although not classifiable as pajamas, 
these garments may be classified as “other similar articles” in the 
“other” provision of heading 6208, HTSUS. 

The rationale for classification of the garments at issue in heading 
6208, HTSUS, as similar to nightdresses and pajamas lies in the rule of 
statutory construction known as ejusdem generis. In Van Dale Indus- 
tries v. United States, Slip Op. 94-54, (April 1, 1994), in discussing ejus- 
dem generis, the Court of International Trade stated: 


One rule of statutory construction is ejusdem generis, which means 
“of the same kind, class, or nature.” Black’s Law Dictionary 464 
(5th ed. 1979). This rule applies “whenever a doubt arises as to 
whether a given article not specifically named in the statute is to be 
placed in.a class of which some of the individual subjects are 
named.” [United States v. Damrak Trading Co., Inc., 43 CCPA 77, 
79, C.A.D. 611 (1956).] Under ejusdem generis, where particular 
words of description are followed by general terms, the latter will 
be regarded as referring to things of a like class with those particu- 
larly described. Jd. In other words, ejusdem generis requires that 
merchandise possess the particular characteristics or purposes 
that unite the specified exemplars in order to be classified under 
the general terms. See, Nissho-Iwasi Am. Corp. v. United States, 10 
CIT 154, 157, 641 F Supp. 808, 810 (1986) (citations omitted). 


Heading 6208, HTSUS, specifically provides for women’s and girls’ 
singlets and other undershirts, slips, petticoats, briefs, panties, night- 
dresses, pajamas, negligees, bathrobes, dressing gowns and similar 
articles. To apply ejusdem generis, Customs must ascertain the shared 
characteristics or purposes of the named garments in heading 6208, 
HTSUS. 

All of the articles named in heading 6208, HTSUS, may be character- 
ized as “intimate apparel”. They are garments which are recognized as 
either underwear (the singlets and other undershirts, slips, petticoats, 
briefs and panties), sleepwear (the nightdresses, pajamas and negli- 
gees), or garments normally worn indoors in the presence of family or 
close friends (the negligees, bathrobes and dressing gowns). The 
explanatory note for heading 6208 describes the scope of the heading as 
including women’s or girls’ underclothing and, after naming the last 
five exemplars, “garments usually worn indoors”. While the explana- 
tory notes contained in the Harmonized Commodity Description and 
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Coding System Explanatory Notes are not legally binding, they do rep- 
resent the international interpretation of the Harmonized System and 
provide guidance in determining the scope of the various headings. 

As Customs believes the garments in the previously named rulings 
were properly classified in heading 6208, HTSUS, based on the 
examination of the garments by Customs which determined that the 
garments were sleepwear, it is only the subheadings in which the gar- 
ments were classified that is viewed as an error. Clearly, these garments 
were of a type which may be characterized as “intimate apparel”, i.e., 
garments which are either worn under other apparel (undergarments) 
or, garments which are not worn outside the home and when worn in 
the home would be worn only in the presence of family or intimate 
friends. Therefore, Customs is modifying these decisions to reflect the 
proper classification of the garments in subheading 6208.91.3010, 
HTSUSA, if of cotton or in subheading 6208.92.0030, HTSUSA, if of 
man-made fibers. These subheadings provide for, inter alia, women’s 


other garments similar to nightdresses, pajamas, negligees, bathrobes, 
and dressing gowns. 


AUTHORITY 
This notice is published pursuant to 5 U.S.C. 552 (a)(1)(D). Publica- 
tion of this notice in the Federal Register pursuant to the foregoing pro- 
vision provides a higher degree of notice than that required under 


section 625 of the Tariff Act of 1930 (19 U.S.C. 1625), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American 
Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057, (hereinafter section 625). Accordingly, it is Customs position that 
publication pursuant to section 625 is unnecessary. Customs is using 
Federal Register publication 1) because all rulings to which this notice 
relates may not have been identified, 2) in order to ensure a uniform and 
consistent position with respect to classification of this merchandise at 
an early date, 3) to assist Customs in its responsibility to administer 
informed compliance with respect to the trade community, and 4) as an 
aid to the importing community in exercising reasonable care with 
respect to importations of merchandise subject to this notice. 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: November 29, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, January 2, 1996 (61 FR 77)] 





U.S. Customs Service 


General Notices 


PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


DOCUMENTATION REQUIREMENTS FOR ARTICLES ENTERED UNDER 
CERTAIN SPECIAL TARIFF TREATMENT PROVISIONS 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning Documentation Requirements 
For Articles Entered Under Certain Special Tariff Treatment Provi- 
sions. This request for comment is being made pursuant to the Paper- 
work Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before March 4, 
1996. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of 
the burden estimates and ways to minimize the burden including the 
use of automated collection techniques or the use of other forms of 
information technology, as well as other relevant aspects of the 
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information collection. The comments that are submitted will be sum- 
marized and included in the Customs request for Office of Management 
and Budget (OMB) approval. All comments will become a matter of 
public record. In this document Customs is soliciting comments con- 
cerning the following information collection: 

Title: Documentation requirements for articles entered under cer- 
tain special tariff treatment provisions 

OMB Number: 1515-0194 

Form Number: N/A 

Abstract: This collection of information is required to determine 
whether imported articles are entitled to duty-free or reduced duty 
treatment when returned to the U.S. and entered under subheading 
9801.00.10, 9802.00.20, 9802.00.50, or 9802.00.60, Harmonized Tariff 
Schedule of the United States (HTSUS). The declaration by the owner, 
importer, consignee, or agent required by 19 CFR 10.1(a), 10.8(a), and 
10.9(a) state that the statutory conditions and requirements for entry 
under the above HTSUS subheadings have been satisfied. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 2,250 

Estimated Time Per Respondent: 12 minutes 

Estimated Total Annual Burden Hours: 450 


Dated: December 27, 1995. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, January 2, 1996 (61 FR 77)] 





U.S. CUSTOMS SERVICE 


PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


EXTENSION OF TIME IN WHICH TO FILE VESSEL REPAIR DOCUMENTS 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Extension of Time Limit In 
Which To File Vessel Repair Documents. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before March 4, 
1996. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 US.C. 3506(c)(2)(A)). The comments should address the accuracy of 
the burden estimates and ways to minimize the burden including the 
use of automated collection techniques or the use of other forms of 
information technology, as well as other relevant aspects of the 
information collection. The comments that are submitted will be sum- 
marized and included in the Customs request for Office of Management 
and Budget (OMB) approval. All comments will become a matter of 
public record. In this document Customs is soliciting comments con- 
cerning the following information collection: 

Title: Extension of time in which to file vessel repair documents 

OMB Number: 1515-0195 

Form Number: N/A 

Abstract: This coilection of information is required to establish duties 
assessed upon the value of repairs accomplished outside of the United 
States on certain American-flag vessels. Customs regulations 19 CFR 
4,14(a)(2)(iii)(B)(b)(2)(ii) states “whenever a repair entry is submitted 
as a full and complete account, the entry is submitted as an incomplete 
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account, the evidence must be submitted within 90 days from the date of 
the vessel’s arrival.” However, an additional 30-day extension may be 
granted if a written request is submitted before the end of the 90-day 
period, along with a satisfactory explanation, by the party required to 
furnish the evidence of cost. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 2,000 

Estimated Time Per Respondent: 3 minutes 

Estimated Total Annual Burden Hours: 112 


Dated: December 27, 1995. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 2, 1996 (61 FR 76)] 
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Court of International Trade 





(Slip Op. 95-201) 
PROSEGUR, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-10-00586 
[Defendant’s motion to dismiss is granted without prejudice. ] 
(Decided December 13, 1995) 


Peter S. Herrick for the Plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office; Susan Burnett Mansfield, Senior Trial Counsel, Dept. of 
Justice, Civil Division, Commercial Litigation Branch for the Defendant. 


MEMORANDUM OPINION AND ORDER 


PoGugE, Judge: Plaintiff's imported merchandise was entered duty 
free into the United States on April 3, 1992. On August 13, 1993, Cus- 
toms liquidated the goods at a rate of 6.5% ad valorem. Plaintiff wrote to 
Customs on March 18, 1994, objecting to the liquidation. Customs 
treated this letter as a protest, which it then denied as untimely. Plain- 
tiff subsequently filed a summons with this Court to review Customs’ 
administrative decision. 

Defendant moves the Court of International Trade to dismiss this 
action for lack of jurisdiction. The Court’s jurisdiction under 28 U.S.C. 
§ 1581(a) is invoked if and only if the Plaintiff importer completed its 
administrative review process. See, Everflora Miami, Inc. v. United 
States, _ CIT ___,, 885 F. Supp. 243 (1995); Computime, Inc., v. 
United States, 8 CIT 259, 601 F. Supp. 1029, aff’d, 772 F2d 874 (1985). 

This Court recognizes that Customs’ correspondence with the Plain- 
tiff was possibly misleading, and that unambiguous instructions to the 
Plaintiff regarding the administrative process would have prevented 
Plaintiff's premature suit in this Court. Customs’ reply to Plaintiff's ini- 
tial protest was seemingly a final and conclusive administrative deci- 
sion, and suggested that the next step for Plaintiff was to file a summons 
with the CIT. At the same time, we anticipate the opportunity to thor- 
oughly examine the substantive issues in this dispute in the companion 
suit, subsequently filed by Plaintiff, Court No. 95-10-01305. 


11 
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Plaintiff petitioned this Court prematurely before providing Customs 
the full opportunity to remedy the dispute. This Court must, therefore, 
grant Defendant’s motion to dismiss this action. Accordingly, it is 
hereby: 

ORDERED that Defendant’s motion to dismiss is granted; and it is 
further 

ORDERED that this action is dismissed without prejudice. 





(Slip Op. 95-202) 
FOODCOMM INTERNATIONAL, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-05-00734 


Plaintiff, Foodcomm International, moves for summary judgment pursuant to Rule 56 
of the Rules of this Court challenging the United States Customs Service’s (“Customs”) 
classification of its merchandise, fresh or chilled boneless veal from The Netherlands, as 
beef pursuant to HTSUS 9903.23.00. The entry numbers at issue are 304-0072456-0, 
304-0072512-0, 304-0072711-8, 304-0072635-9, 304-0072753-0, 304—-0072818-1, 
304-0072892-6, 304-0072980-9, 304-0073113-6, 304-0073186-2, 304-0073265-4, 
304-0073365-2, 304-0073440-3, 304-0073559-0, 304-0073649-9, 304—0073607-7, 
304-0073933-7, 304-0073715-8, 304-0073779-4, 304-0076710-6 and 304-0072290-3. 
Defendant opposes plaintiff's motion and cross-moves for summary judgment pursuant to 
Rule 56 of the Rules of this Court. 

Held: Plaintiff's motion for summary judgment is granted. Defendant’s cross-motion 
for summary judgment is denied. Plaintiff has overcome the presumption of correctness 
which attaches to Customs’ classifications. The subject boneless veal is entitled to enter 
the United States under subheading 0201.30.6000, HTSUS, and without classification 
under subheading 9903.23.00, HTSUS. 

{Plaintiff's motion for summary judgment is granted; defendant’s cross-motion for 
summary judgment is denied; judgment is entered for plaintiff. ] 


(Dated December 13, 1995) 


Baker & McKenzie (William D. Outman, IJ) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil. Division, U.S. 
Department of Justice (Amy M. Rubin); of counsel: Edward N. Maurer, Attorney, Office of 
the Assistant Chief Counsel, International Trade Litigation, United States Customs Ser- 
vice, for defendant. 


OPINION 


TsOUCALAS, Judge: Plaintiff, Foodcomm International (“Food- 
comm”), moves pursuant to Rule 56 of the Rules of this Court for sum- 
mary judgment on the ground that there is no genuine issue as to any 
material facts. Defendant cross-moves for summary judgment seeking 
an order dismissing this case. 

Plaintiff challenges the denial of Protest No. 280995-100425 by the 
United States Customs Service (“Customs”). The issue presently before 
the Court is whether Customs properly classified the merchandise, 
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fresh or chilled boneless veal from The Netherlands, as beef without 
bone pursuant to subheading 9903.23.00 of the Harmonized Tariff 
Schedule of the United States (“HTSUS”). The entry numbers at issue 
are 304-0072456-0, 304-0072512-0, 304-0072711-8, 304-0072635-9, 
304-0072753-0, 304-0072818-1, 304-0072892-6, 304-0072980-9, 
304-0073113-6, 304-0073186-2, 304-0073265-4, 304-0073365-2, 
304-0073440-3, 304-0073559-0, 304-0073649-9, 304-0073607-7, 
304-0073933-7, 304-0073715-8, 304-0073779-4, 304-0076710-6 and 
304-0072290-3. 
The Court has jurisdiction pursuant to 28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


Plaintiff imports meats and meat by-products through the ports of 
Boston and San Francisco. In December 1985, the European Commu- 
nity, which is now known as the European Union (“EU”), adopted the 
“Council Directive Prohibiting the Use in Livestock Farming of Certain 
Substances Having a Hormonal Action” (“Hormone Directive”). The 
Hormone Directive, which became effective on January 1, 1988, prohib- 
ited imports into EU member countries of any meat produced from ani- 
mals treated with growth hormones. See Unfair Trade Practices; 
European Community Hormones Directive, 52 Fed. Reg. 45,304 (1987). 

On December 24, 1987, pursuant to section 301(a) of the Trade Act of 
1974, as amended, 19 U.S.C. § 2411 (1987), the President of the United 
States issued a Presidential Proclamation in response to the Hormone 
Directive. Proclamation 5759 of December 24, 1987 (“Proclamation”), 
52 Fed. Reg. 49,131 (1987). In retaliation for the Hormone Directive, the 
Proclamation increased the rate of duties on certain products of the EU. 
As a result of the Proclamation, “[bleef, without bone (except offal), 
fresh, chilled, or frozen (provided for in subheadings 0201.30.60 and 
0202.30.60 [of HTSUS])” from the EU became subject to duties of 100% 
ad valorem as prescribed in subheading 9903.23.00 of the HTSUS. Proc- 
lamation, 52 Fed. Reg. at 49,133. 

In February, 1994, the United States Department of Agriculture 
(“USDA”) recognized The Netherlands as being free of foot and mouth 
disease. As a result, from June, 1994 to November, 1994, plaintiff 
imported boneless veal from The Netherlands through the ports of San 
Francisco and Boston. Memorandum of Points and Authorities by Food- 
comm International in Support of Plaintiff's Motion for Summary 
Judgment (“Plaintiff's Brief”) at 6. Plaintiff paid the general tariff duty 
rate of 4.4¢ per kilogram pursuant to subheading 0201.30.6000 of the 
HTSUS. Id. On December 5, 1994, Customs issued Directive 5339071 
requiring subheading 9903.23.00, HTSUS, to be applied to all boneless 
beef, including boneless veal, which is the product of the EU. Plaintiff's 
Brief, Exhibit 6. 

On December 6, 1994, plaintiff imported a shipment of boneless veal 
from The Netherlands at the port of San Francisco under entry number 
304-0076710-6. Plaintiff’s Brief at 6. On December 12, 1994, Customs 
issued a Notice of Proposed Action proposing to raise the duty imposed 
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on veal imported from The Netherlands from the rate of 4.4¢ per kilo- 
gram, as provided for under subheading 0201.30.6000, HTSUS, toa rate 
of 100% ad valorem under subheading 9903.23.00, HTSUS. Plaintiff's 
Brief, Exhibit 7. Plaintiff responded to this notice on December 29, 1994, 
arguing that “there is absolutely no underpinning for the presumption 
that veal is included, as a matter of pure tariff classification, within the 
term ‘beef’.” Plaintiff’s Brief, Exhibit 8 at 3. Nevertheless, on December 
30, 1994, Customs liquidated twenty entries of boneless veal from The 
Netherlands made through the port of San Francisco between June, 
1994 and August, 1994 at the duty rate of 100%. 

Customs issued Headquarters Ruling Letter 957419 on March 13, 
1995, holding that “[b]loneless veal other than that considered pro- 
cessed * * * is classifiable in subheading 0201.30.6000, [HTSUS], if 
fresh or chilled, or subheading 0202.30.6000, [HTSUS], if frozen.” 
Plaintiff’s Brief, Exhibit 12 at 3. Customs further held that “[p]ursuant 
to subheading 9903.23.00, [HTSUS], veal * * * is subject to a general 
rate of duty of 100 percent ad valorem if the article is a product of amem- 
ber country of the EU.” Id. On March 14, 1995, the Director of the Com- 
mercial Rulings Division of Customs responded to plaintiffs arguments 
against the increased duty rate by concluding that the 100% duty 
imposed on boneless veal was appropriate. Plaintiff’s Brief, Exhibit 9. 

On March 27, 1995, pursuant to 19 U.S.C. §§ 1514, 1515 (1988 & 
Supp. V 1993), plaintiff timely filed Protest No. 280995-100425 contest- 
ing the classification of entries of boneless veal imported through the 
port of San Francisco from The Netherlands between December 30, 
1994 and March 17, 1995, which Customs reliquidated under subhead- 
ing 9903.23.00, HTSUS.! 

On April 7, 1995, before Customs decided the protest at issue, plaintiff 
applied to the Court for atemporary restraining order and a preliminary 
injunction. The Court issued a temporary restraining order on April 13, 
1995. However, after a full hearing held on April 25, 1995, the Court dis- 
solved the temporary restraining order and dismissed the action for lack 
of subject matter jurisdiction because of plaintiff's failure to exhaust 
administrative remedies. Foodcomm International, Inc. v. United 
States, 19CIT _, Slip Op. 95-79 (Apr. 28, 1995). 

On May 23, 1995, Customs denied Protest No. 280995-100425 and 
this action ensued. Customs classified the merchandise at issue pur- 
suant to the following HTSUS heading: 


Articles the product of the European Community (* * * the Nether- 
lands * * *): 


9903.23.00 Beef, without bone (except offal), fresh, 
chilled, or frozen (provided for in subhead- 
ing 0201.30.60 or 0202.30.60) 


1 By an Order issued by the Court on July 17, 1995, eleven entries were severed from the Summons due to the failure 
of plaintiff to pay duties on those entries. 
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Plaintiff argues that Customs’ classification is wrong and believes the 
merchandise should be classified under subheading 0201.20.6000, 
HTSUS, as follows: 


0201 Meat of bovine animals, fresh or chilled: 
0201.10.00 Carcasses and half-carcasses 
* ok of * ok 
0201.20 Other cuts with bone in: 
Processed: 
0201.20.20 High-quality beef cuts 
0201.20.40 Other 
0201.20.60 Other 
0201.30 Boneless: 
Processed: 
0201.30.20 High-quality beef cuts 
0201.30.40 Other 
0201.30.60 


DISCUSSION 


On a motion for summary judgment, it is the function of the court to 
determine whether there remain any genuine issues of fact. Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242 (1986). Once the Court determines that 
no genuine issue of material fact exists, summary judgment is properly 
granted when the movant is entitled to judgment as a matter of law. See 
Mingus Constructors, Inc. v. United States, 812 F.2d 1387 (Fed. Cir. 
1987). The meaning of a tariff term is a question of law to be decided by 
the court, whereas the determination of whether a particular article fits 
within that meaning is a question of fact. Hasbro Indus., Inc. v. United 
States, 879 F.2d 838, 840 (Fed. Cir. 1989). In the case at bar, this Court 
finds that there are no genuine issues of material fact, the dispositive 
issues to be resolved are legal in nature and, therefore, summary judg- 
ment is proper. 

Pursuant to 28 U.S.C. § 2639(a)(1) (1988), tariff classifications made 
by Customs are presumed to be correct and the burden of proving that 
the assigned classification is erroneous is upon the challenging party. 
See, e.g., Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 89, 92, 
673 F.2d 380, 382 (1982). To determine whether the party challenging 
Customs’ classification has overcome the statutory presumption of cor- 
rectness, the Court must consider whether “the government’s classifi- 
cation is correct, both independently and in comparison with the 
importer’s alternative.” Jarvis Clark Co. v. United States, 733 F.2d 873, 
878 (Fed. Cir. 1984). 

When a tariff term is not clearly defined in either the HTSUS or its 
legislative history, the correct meaning of the term is generally resolved 
by ascertaining its common and commercial meaning. WY. Moberly, Inc. 
v. United States, 924 F.2d 232, 235 (Fed. Cir. 1991). In order to determine 
the common meaning of a tariff term, the court may rely on its own 
understanding of the term, as well as consult dictionaries, lexicons and 
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scientific authorities. Brookside Veneers, Ltd. v. United States, 847 F.2d 
786, 789 (Fed. Cir. 1988), cert. denied, 488 U.S. 943 (1988). 

Plaintiff presents five arguments in support of its contention that the 
term “beef” is not inclusive of veal. Plaintiff's first argument is that 
based upon common meaning, the definitions of beef and veal are mutu- 
ally exclusive and, therefore, it is impossible for a single cut of meat to be 
both beef and veal. Plaintiff’s Brief at 10-12. Next, plaintiff asserts that 
the tariff schedule uses the terms beef and veal to refer to separate and 
distinct meats. Id. at 12-14. According to plaintiff, the terms “beef” and 
“veal” are never used concurrently in the HTSUS. Plaintiff points out 
that the HTSUS uses the phrase “meat of bovine animals” to encompass 
both beef and veal. Jd. at 13-14 (emphasis added). Plaintiff's third con- 
tention is that the regulations of the United States Department of Agri- 
culture demonstrate that the USDA does not consider the term “beef” 
to encompass veal. Jd. at 14-17. In support of its argument, plaintiff 
emphasizes that the USDA uses different standards to grade veal and 
beef. In addition, plaintiff highlights that under USDA regulations it is 
illegal to mislabel beef as veal or vice-versa. Id. at 15 (relying on 9 C.FR. 
§ 317.8(b)(12)). Fourth, plaintiff maintains that the United States 
Trade Representative intended to exclude veal from the list of products 
for imposition of retaliatory tariffs against the EU. Plaintiff’s Brief at 
17-20. Finally, plaintiff submits that common sense dictates that beef 
and veal are different. Jd. at 20. 

In addition, plaintiff rejects defendant’s assertion that the proviso “as 
provided for in 0201.30.60” contained in item 9903.23.00, HTSUS, 
means that all the items in subheading 0201.30.60, HTSUS, are consid- 
ered “beef without bone.” Plaintiff submits that “boneless veal” fits into 
the subheading proviso but not into the words of the tariff item and, 
therefore, was not meant to be covered by the retaliatory tariffs in the 
Proclamation. Plaintiff's Brief at 21-22. 

Defendant responds that subheading 9903.23.00, HTSUS, imposes a 
100% ad valorem duty on boneless meat from cattle of any age or sex. 
Defendant’s Memorandum in Support of Cross-Motion for Summary 
Judgment and in Opposition to Plaintiff's Motion for Summary Judg- 
ment (“Defendant’s Brief”) at 8-11. Defendant insists that subheading 
9903.23.00, HTSUS, encompasses all merchandise listed under sub- 
heading 0201.30.60, HTSUS. Defendant’s Brief at 13. In support of its 
position, defendant submits that subheading 0201.30.60, HTSUS, 
referred to in subheading 9903.23.00, HTSUS, includes meat of all 
bovine animals. Jd. at 13-14. 

Defendant further maintains that the underlying purpose of the 
Proclamation supports a broad interpretation of the merchandise 
included thereunder. Jd. at 15-17. Defendant emphasizes that the pur- 
pose of the Proclamation is to encourage the EU to discontinue its unfair 
trade practice of restricting its markets to U.S. exports. Id. at 15. Defen- 
dant submits that if the Court adopts plaintiff's interpretation of the 
Proclamation, “it will undermine the Government’s trade policy and 
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help ensure that European markets remain unfairly restricted and 
encourage the [EU] and other governments to establish false ‘health 
restrictions’ to protect domestic producers from import competition.” 
Id. at 15-16. 

Defendant also argues that common sense supports its contentions. 
Id. at 17-18. Defendant suggests that “meat from one type of animal 
should be classified with other meat from the same animal regardless of 
when the animal was born.” Jd. at 18. 

The Proclamation imposes a 100% ad valorem duty on the following: 
“Beef, without bone (except offal), fresh, chilled, or frozen (provided for 
in subheadings 0201.30.60 and 0202.30.60).” Proclamation, 52 Fed. 
Reg. at 49,133. Thus, the Proclamation clearly uses the more narrow 
term “beef” instead of the broader term “meat.” If the President had 
chosen to use the phrase “meat, without bone,” Customs would clearly 
be able to impose the retaliatory duty on veal. However, the phrase used 
in the Proclamation is “beef, without bone” and, therefore, the central 
issue in this case is whether the term “beef” encompasses veal. 

The Court finds that there is no clearly stated Congressional intent as 
to the meaning of the tariff term “beef.” As such, the Court must 
construe the tariff term according to its current common and commer- 
cial meaning. See K. Nakamoto v. United States, 9 Cust. Ct. 659, 662, 
R.D. 5743 (1942). To do so, this Court has consulted various lexicons, 
dictionaries and other reliable information sources for the common and 
commercial meaning of the term “beef.” See Brookside Veneers, 847 F.2d 
at 789. 

“Beef” is defined as follows: 


1: the flesh of a steer, cow, or other adult bovine animal when killed 
for food * * * 2a * * * an ox, cow, or bull in a full-grown or nearly 
full-grown state; esp: a steer or cow fattened for food * * * 


Webster’s Third New International Dictionary, Unabridged 196 
(1993)(emphasis added). The defendant cites the McGraw-Hill Dictio- 
nary of Scientific and Technical Terms 199 (4th ed. 1989), which defines 
beef as “[t]he flesh of a bovine animal, such as a cow or steer, used as 
food.” “Cow” is defined as “[a] domestic bovine of any sex or age * * *.A 
mature female cattle of the genus Bos.” McGraw-Hill at 447. Defendant 
argues that the definition of cow contained in McGraw-Hill supports its 
contention that beef and veal are the same. However, in Geier & Geier, 
Inc. v. United States, 13 Cust. Ct. 33, 36, C.D. 865 (1944), the court used 
the following definition as the accepted common meaning of beef: ““The 
flesh of a slaughtered steer, cow, or other adult bovine animal * * *. Any 
adult bovine animal; especially, a steer, cow, or bull fattened, or to be fat- 
tened for the butcher’” (quoting Funk & Wagnalls New Standard Dic- 
tionary of the English Language). This definition was also accepted by 
the court in Rael Schechter v. United States, 16 Cust. Ct. 157, 160-61, 
C.D. 1004 (1946), in addition to the definition provided by Webster’s New 
International Dictionary. Furthermore, in Rael Schechter, the court 
cited the definition of beef from the USDA as being “meat derived from 
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cattle nearly one year of age, or older.” 16 Cust. Ct. at 161. In light of 
these precedents, the Court accepts the definition of beef given in Web- 
ster’s Third New International Dictionary. As such, the term “beef” 
does not include veal which is defined as follows: “1: calf; esp: one suit- 
able for or used for food 2: the flesh of a calf a few days to 12 or 14 weeks 
of age.” Webster’s Third New International Dictionary at 2,537. Since 
veal is the flesh ofa calf as opposed to the flesh of an adult bovine animal, 
the term “beef” does not encompass veal. 

Plaintiff cites the regulations of the USDA as another reliable source 
for the determination of the common meaning of “beef.” The Court 
notes that “it is settled that the definition of a term contained in a stat- 
ute or regulation dealing with non-tariff matters * * * does not deter- 
mine the common meaning of that term for tariff purposes.” Int’l 
Spring Mfg. Co. v. United States, 85 Cust. Ct. 5, 8, C.D. 4862, 496 F Supp. 
279, 282 (1980), aff'd, 68 CCPA 13, C.A.D. 1257, 641 F2d 875 (1981). See 
also United States v. Mercantil Distribuidora, 43 CCPA 111, 116, C.A.D. 
617 (1956). However, the present case is distinguishable since the USDA 
definition of beef contained in its regulations is consistent with the defi- 
nitions in the dictionaries consulted by the Court. Thus, while the regu- 
lations do not control the determination of the common meaning of 
“beef” for tariff purposes, they provide support for the previously cited 
definition of “beef” accepted by the Court. See supra 11-12. 

The USDA regulations clearly differentiate between beef and veal as 
indicated by 7 C.FR. § 54.113 (1995), entitled “Differentiation between 
veal, calf, and beef carcasses” and providing the following guidelines for 
distinguishing between veal and beef: 


Differentiation between veal, calf, and beef carcasses is made pri- 
marily on the basis of the color of the lean, although such factors as 
texture of the lean; character of the fat; color, shape, size, and ossifi- 
cation of the bones and cartilages; and the general contour of the 
carcass are also given consideration. Typical veal carcasses have a 
grayish pink color of lean that is very smooth and velvety in texture 
and they also have a slightly soft, pliable character of fat and mar- 
row, and very red rib bones * * *. Carcasses with evidence of more 
advanced maturity than described in this paragraph are classified 
as beef. 


(Emphasis added). The cited regulation indicates that the maturity of 
the animal is the distinguishing characteristic between beef and veal. 
This distinction is consistent with the definition of beef contained in 
Webster’s Third New International Dictionary. It is also significant that 
the USDA applies different grade standards to veal than to beef. 
Compare 7 C.ER. § 54.115 and 7 C.FR. § 54.104. The decision of the 
USDA to treat beef as separate and distinct meats, while not dispositive 
of the issue, suggests that the common definition of “beef” is not inclu- 
sive of veal. 

Common sense also supports plaintiff's position. In Rael Schechter, 16 
Cust. Ct. at 162, the court distinguished between carcass beef and bone- 
less beef by noting that “[o]ne would not be a good delivery for an order 
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of the other.” This statement applies to the present case as a delivery of 
beef would certainly not be an acceptable replacement for an order of 
veal. Defendant attempts to blur the distinctions between beef and veal 
by stating that “[o]ne meat is slightly pinker or grayer than another, or 
has a slightly different appearance of its fat.” Defendant’s Brief at 
10-11. In reality, the differences between beef and veal are far less subtle 
than defendant suggests. If a customer in a restaurant ordered veal and 
received beef, the customer would immediately notice the mistake, if not 
by the appearance of the meat, then by the taste. Merely because a calf 
would grow to be a cow if it were not slaughtered does not mean that a 
calf is a cow. Calves that are slaughtered for veal purposes are usually 
from eight to twelve weeks old and subsist almost entirely on their 
mothers’ milk. See Plaintiff’s Reply to Defendant’s Memorandum in 
Support of Cross-Motion for Summary Judgment and in Opposition to 
Plaintiff's Motion for Summary Judgment, Exhibit 2. The tender age 
and restricted diet of a calf slaughtered for veal purposes naturally dis- 
tinguishes it from older calves or cows fattened with grass and grain. 
The result of the difference in age and diet, as evidenced by the USDA 
regulations, is a meat with less fat and a distinctive color. 

In sum, the Court agrees with plaintiff that the term “beef” is not 
inclusive of veal. If the government intended to impose retaliatory tar- 
iffs on veal in addition to beef, the phrase “meat, without bone” should 
have been used. Since the Proclamation uses the phrase “beef, without 
bone,” and plaintiffhas demonstrated that the common and commercial 


meaning of the term “beef” is not inclusive of veal, the Court concludes 
that Customs improperly classified the imports of boneless veal from 
The Netherlands under subheading 9903.23.00 of the HTSUS. 


CONCLUSION 


For the foregoing reasons, this Court finds that plaintiff has overcome 
the presumption of correctness attached to Customs’ classification of 
the subject merchandise under subheading 9903.23.00 of the HTSUS 
and has demonstrated that fresh or chilled boneless veal from The Neth- 
erlands is properly classifiable under subheading 0201.30.6000 of the 
HTSUS. Customs is hereby ordered to reliquidate the subject merchan- 
dise under subheading 0201.30.6000 of the HTSUS and to refund all 
excess duties with interest as provided by law. 
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(Slip Op. 95-203) 
SALVATORE F’ MORALDO, PLAINTIFF v. U.S. SECRETARY OF LABOR, DEFENDANT 
Court No. 95-01-00127 


[Plaintiff's motion for judgment upon the agency record is denied. Judgment entered 
for defendant. ] 


(Dated December 18, 1995) 


Salvatore F. Moraldo, pro se, for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Laurel A. 
Loomis); Office of the Solicitor, U.S. Department of Labor (Michele Curran), of counsel, for 
defendant. 


MEMORANDUM AND ORDER 


GOLDBERG, Judge: This matter is before the Court on plaintiff's 
USCIT Rule 56.1 motion for judgment upon the agency record. The 
Court exercises its jurisdiction pursuant to 28 U.S.C. § 1581(d)(1) 
(1988), and it denies plaintiff's motion. 


BACKGROUND 


In November of 1994, three employees of the Canadian, Latin Ameri- 
can Manufacturing Organization (“CLAMO”), a division of Xerox Cor- 
poration, filed a petition for certification of eligibility for trade 
adjustment assistance with the Secretary of Labor pursuant to 19 U.S.C. 
§ 2271 (1988). The employees alleged that increased imports of office 
equipment from such places as Canada, Mexico, and Brazil had caused 
them to lose their jobs at CLAMO. 

In response to the petition, the U.S. Department of Labor (“Labor”) 
initiated an investigation. Labor found that although CLAMO 
employees worked in New York, they provided engineering support for 
manufacturing done in Canada and Latin America. Because CLAMO 
employees performed service in support of foreign, rather than domes- 
tic, manufacturing, Labor issued a determination denying the CLAMO 
petition for certification of eligibility for trade adjustment assistance. 

On January 26, 1995, one of the CLAMO employees, Mr. Salvatore F. 
Moraldo, requested reconsideration of the denial of his petition. In his 
request, Mr. Moraldo informed Labor that employees of a different divi- 
sion of Xerox, the Office of Document Products, had received certifica- 
tion of eligibility for trade adjustment assistance. Mr. Moraldo asserted 
that employees of the Office of Document Products performed the same 
services as CLAMO employees, and were controlled by the same parent 
firm. Mr. Moraldo indicated that he failed to understand why Labor 
would deny the CLAMO petition for certification, but approve the peti- 
tion of the workers at the Office of Document Products. 

Labor responded by pointing out that employees of Xerox’s Office of 
Document Products were distinguishable from CLAMO employees. 
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Employees of the Office of Document Products performed services in 
support of production in New York, while CLAMO employees performed 
services in support of production in Canada and Latin America. Labor 
concluded that it did not need to reconsider its earlier determination 
with regard to the CLAMO petition. Subsequently, Mr. Moraldo sought 
judicial review. 


DISCUSSION 


The question presented to the Court is whether Labor’s determina- 
tion denying the CLAMO petition for certification is supported by sub- 
stantial evidence and otherwise in accordance with law. Former 
Employees of General Elec. Corp. v. United States Dept. of Labor, 14 CIT 
608, 611 (1990). Substantial evidence is more than a mere scintilla; it is 
evidence that reasonably supports a conclusion. Ceramica Regiomon- 
tana, S.A. v. United States, 10 CIT 399, 405, 636 F Supp. 961, 966 (1986), 
aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 (1987). Upon review, the Court 
finds that Labor’s determination denying the CLAMO petition is sup- 
ported by substantial evidence and otherwise in accordance with law for 
the reasons which follow. 

Statutory provisions and case law provide that workers must have 
contributed to the domestic production of import-impacted articles in 
order to qualify for trade adjustment assistance. More specifically, 19 
U.S.C. § 2102 (1988) states, in pertinent part, that the purpose of the act 
authorizing trade adjustment assistance is to “provide adequate proce- 
dures to safeguard American industry and labor against unfair or injuri- 
ous import competitions.” Further, 19 U.S.C. § 2272(a) (1988) specifies 
that Labor must find, among other things, that increased imports con- 
tributed importantly to an absolute decrease in sales of like products 
made by a group of workers in order to certify the group as eligible for 
assistance.! If workers did not actually make import-impacted articles, 
but instead performed services, Labor must find that the workers’ ser- 
vices contributed importantly to the production of import-impacted 
articles in order to certify them as eligible for assistance. Abbot v. Dono- 
van, 8 CIT 237, 241, 596 F Supp. 472, 475-76 (1984). 

CLAMO workers do not qualify for certification of eligibility for trade 
adjustment assistance because they did not contribute to the domestic 
production of import-impacted articles. Instead of contributing services 
to the production of Xerox equipment made in the United States, 
CLAMO workers contributed services to the production of articles made 
in Canada and Latin America. Consequently, Labor had a rational basis 
for distinguishing CLAMO workers from the workers who received cer- 


1 Specifically, in order to certify that workers are eligible for trade adjustment assistance, the Secretary of Labor 
must determine: 


(1) that a significant number or proportion of the workers in such workers’ firm or an appropriate subdivision of 
the firm have become totally or partially separated, or are threatened to become totally or partially separated, 
(2) that sales or production, or both, of such firm or subdivision have decreased absolutely, and 
(3) that increases of imports of articles like or directly competitive with articles produced by such workers’ firm 
or an appropriate subdivision thereof contributed importantly to such total or partial separation, or threat thereof, 
and to such decline in sales or production. 
19 U.S.C. § 2272(a) (1988). 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 2, JANUARY 10, 1996 


tification at the Office of Document Products.? Workers at the Office of 
Document Products qualified for certification because they contributed 
services to the production of import-impacted articles made at Xerox’s 
Webster, New York plant.® 


CONCLUSION 
For the foregoing reasons, the Court will affirm the determination of 
the Secretary of Labor denying plaintiff's petition for certification of eli- 
gibility for trade adjustment assistance. Consequently, it is hereby 
ORDERED that plaintiff's motion for judgment upon the agency record 
is DENIED. Judgment will be entered accordingly. 





(Slip Op. 95-204) 


NSK Lrp. AND NSK Corp, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TIMKEN CoO., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-12-00831 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record challenging certain aspects of the United States Department of Commerce, 
International Trade Administration’s (“Commerce”) final determination of administra- 
tive review entitled Final Results of Antidumping Duty Administrative Reviews; Tapered 
Roller Bearings and Parts Thereof, Finished and Unfinished, From Japan and Tapered 
Roller Bearings, Four Inches or Less in Outside Diameter, and Components Thereof. From 
Japan (“Final Results”), 58 Fed. Reg. 64,720 (1993). Specifically, plaintiffs object to the 
following actions of Commerce: (1) refusal to apply a ten percent cap on individual bearing 
deviations as part of its “sum of the deviations” model match methodology; and (2) com- 
mission of a clerical error resulting in the failure to identify unique home market parts. 

Held: The Court grants plaintiffs’ motion for judgment upon the agency record to the 
extent that this case is remanded to Commerce to correct the clerical error concerning the 
identification of unique home market parts. Commerce’s Final Results, to the extent chal- 
lenged herein, are sustained in all other respects. 

[Plaintiffs’ motion granted in part; case remanded to Commerce.] 


(Dated December 18, 1995) 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P Jaffe and Grace W. 
Lawson) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Michael S. Kane); of coun- 
sel: Linda S. Chang, Attorney-Advisor, Office of the Chief Counsel for Import Administra- 
tion, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Terence P Stewart, James R. Canon, Jr., William A. Fennell, 
Patrick J. McDonough and Olufemi A. Areola) for defendant-intervenor. 


OPINION 


TSOUCALAS, Judge: Plaintiffs, NSK Ltd. and NSK Corporation (collec- 
tively “NSK”), commenced this action challenging certain aspects of the 


2 See Woodrum v. Donovan, 6 CIT 191, 200-01, 564 F. Supp. 826, 833-34 (1983) (holding that Labor may treat classes 
of workers disparately where it has a rational basis for doing so), aff'd 2 Fed. Cir (T) 62, 787 Fad 1676 (1984), 


8 Labor eertified that the workers at the Webster plant were eligible to apply for trade adjustinent assistanee, 
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final determination of administrative review of the United States 
Department of Commerce, International Trade Administration (“Com- 
merce”), entitled Final Results of Antidumping Duty Administrative 
Reviews; Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished, From Japan and Tapered Roller Bearings, Four Inches or 
Less in Outside Diameter, and Components Thereof, From Japan 
(“Final Results”), 58 Fed. Reg. 64,720 (1993). 


BACKGROUND 


On November 22, 1991, Commerce initiated administrative reviews 
of tapered roller bearings (“TRBs”) from Japan covering the period of 
1990 to 1991. See Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 56 Fed. Reg. 58,878 (1991). Commerce pub- 
lished the preliminary results of the administrative review on Septem- 
ber 30, 1993. See Preliminary Results of Antidumping Duty 
Administrative Reviews; Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From Japan and Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Components Thereof, 
From Japan, 58 Fed. Reg. 51,058 (1993). 

On December 9, 1993, Commerce published the Final Results at 
issue. See Final Results, 58 Fed. Reg. at 64,720. NSK moves pursuant to 
Rule 56.2 of the Rules of this Court for judgment on the agency record 
alleging the following actions by Commerce were unsupported by sub- 
stantial evidence on the agency record and not in accordance with law: 


(1) refusal to apply a ten percent cap on individual bearing deviations as 
part of its “sum of the deviations” model match methodology; and 
(2) commission of a clerical error resulting in the failure to identify 
unique home market parts.! Memorandum of Points and Authorities in 
Support of Motion for Judgment on the Agency Record (“NSK’s Brief”) 
at 2-11. 


DISCUSSION 

The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. Cir. 
1990). 


1 NSK abandoned one of the three counts in the original complaint. See Plaintiffs’ Reply Memorandum in Support of 
Motion for Judgment on the Agency Record at 5. 
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1. Model Match Methodology: 


NSK argues that, for purposes of calculating dumping margins, Com- 
merce compared dissimilar merchandise because it did not impose a ten 
percent limit upon deviation from the five-criteria model match meth- 
odology for selecting the most similar home market TRB model. NSK’s 
Brief at 5-9. NSK asserts that the antidumping law mandates that Com- 
merce identify the most similar matches. Jd. at 8. According to NSK, the 
absence of a ten percent cap allows for matches between products which 
are not commercially similar. Jd. at 7-8. 

Commerce responds that when identical merchandise is not available 
in the home market for comparison with the merchandise sold to the 
United States, Commerce must select the “most similar” merchandise 
based upon the physical characteristics of the merchandise being 
compared. Defendant’s Opposition to Plaintiffs’ Motion for Judgment 
Upon the Agency Record (“Commerce’s Brief”) at 9; 19 U.S.C. § 1677(16) 
(1988).? In this review, Commerce compared home market sales of TRBs 
to U.S. sales by devising a “sum of the deviations” methodology. Under 
this approach, Commerce uses five physical characteristics (inner diam- 
eter, outer diameter, width, Y factor, and load rating) as criteria for 
selecting “similar” model matches. Commerce’s Brief at 8. Commerce 
explains that in conjunction with the “sum of the deviations” methodol- 
ogy, it applied a twenty percent cost cap that prevents the matching of 
United States and home market models whose variable cost of manufac- 
turing differs by more than twenty percent. Jd. Commerce argues its 
actions are within its discretion and in accordance with law. Id. at 9-10. 

The Court of Appeals for the Federal Circuit (“CAFC”) recently ruled 
on this issue in Koyo Seiko Co. v. United States, 66 F.3d 1204 (Fed. Cir. 
1995), holding that Commerce’s model match methodology, without the 
ten percent cap, is a permissible approach under 19 U.S.C. § 1677(16). In 
reaching its conclusion, the CAFC noted that under Chevron U.S.A., Inc. 
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984), 
where a statute is silent or ambiguous with respect to a specific issue, 
the court is limited to determining whether the agency’s approach is a 
permissible construction of the statute. Koyo, 66 F3d at 1209. The 


219 U.S.C. § 1677(16) (1988) provides: 
The term “such or similar merchandise” means merchandise in the first of the following categories in respect of 
which a determination for the purposes of part II of this subtitle can be satisfactorily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 
(i) produced in the same country and by the same person as the merchandise which is the subject of the 
investigation, 
(ii) like that merchandise in component material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) ose in the same country and by the same person and of the same general class or kind as the 
merchandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which used, and 
(iii) which the administering authority determines may reasonably be compared with that 
merchandise. 
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CAFC upheld Commerce’s construction of the statute stating the 
following: 


Commerce’s interpretation is reasonable because there is no evi- 
dence that any one of the five criteria should be decisive in deter- 
mining whether to match a given U.S. TRB with a home-market 
TRB. By choosing not to apply the ten percent cap, Commerce in 
essence weighs each of the five criteria equally, which is plainly rea- 
sonable. 


Koyo, 66 F.3d at 1210. 

In light of the decision of the CAFC in Koyo, the Court finds that Com- 
merce’s model match methodology without the ten percent cap is a rea- 
sonable approach and consistent with law. 


2. Clerical Error: 


NSK contends that at lines 203 and 217 of the computer program, 
unique home market parts are not identified because the language “BY 
HMPART™” has been omitted. NSK’s Brief at 10. Commerce agrees the 
language “BY HMPART” was inadvertently omitted from the computer 
program and agrees that a remand is necessary to correct the error. 
Commerce’s Brief at 14. Defendant-intervenor, The Timken Company, 
submits that the error exists in more lines of the computer program 
than those enumerated by NSK. Response of The Timken Company to 
Plaintiffs’ Memorandum in Support of its Motion for Judgment on the 
Agency Record at 8. 

Upon a review of the record, the Court agrees with the parties that a 
remand is necessary to correct the clerical error at issue to the extent 
necessary. 


CONCLUSION 

NSK’s motion for judgment upon the agency record is granted to the 
extent that this case is remanded to correct the clerical error concerning 
home market parts. Commerce’s Final Results, to the extent challenged 
herein, are sustained in all other respects. 

The remand results are due within ninety (90) days of the date that 
this opinion is entered. Any comments or responses are due within 
thirty (30) days thereafter; any rebuttal comments are due within fif- 
teen (15) days of the date that responses or comments are due. 
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MEMORANDUM OPINION 


DiCarLo, Chief Judge: Plaintiff, Intercargo Insurance Co., filed a 
complaint alleging, inter alia, the United States Customs Service regu- 
lation regarding delinquent sureties, 19 C.FR. § 113.38, violates due 
process and is subject to the statute of limitations. Defendant moves to 
dismiss the complaint for lack of jurisdiction pursuant to USCIT Rule 
12(b)(1). Defendant alleges four bases for this court’s lack of jurisdiction 
over Intercargo’s complaint: (1) standing; and in the alternative, 
(2) ripeness; (3) finality of agency action; and (4) exhaustion of adminis- 
trative remedies. The court finds Intercargo’s action fails to meet these 
jurisdictional prerequisites. 


FACTS 


Section 113.38, title 19, Code of Federal Regulations, addresses delin- 
quent sureties. Under this section, the United States Customs Service 
may, at the district, regional, or national level, refuse to accept bonds 
secured by a surety, when the surety, without just cause, is significantly 
delinquent either in the number of outstanding bills or dollar amounts 
thereof. See 19 C.FR. 113.38(c) (1995). 

Before Customs may take such action, however, it must provide the 
individual or corporate surety with reasonable notice, and either an 
opportunity to pay delinquent amounts, provide justification for failure 
to pay, or demonstrate the existence of a significant legal issue justifying 
further delay in payment. 19 C.FR. 113.38(c)(4). In 1989 Customs 
issued Treasury Decision 89-57, which established regional and district 
delinquency threshold levels for “show cause” letters and sanctions pur- 
suant to 19 C.ER. 113.38. T.D. 89-57, 23 Cust. Bull. 303 (1989) 

Intercargo alleges it has received “at least 41 Notices threatening 
nationwide sanction under Section 113.38(c)(3), 2 Notices threatening 
regional suspension under Section 113.38(c)(2) and 3 Notices threaten- 
ing district sanction under Section 113.38(c)(1)[.]” (Pl.’s Opp’n to Def.’s 
Mot. to Dismiss at 2.) Although Customs has not sanctioned Intercargo 
with the non-acceptance of its bonds, Intercargo argues it is entitled to 
pre-enforcement review, given the onerous burdens it incurs respond- 
ing to the section 113.38(c)(4) notices, id. at 27, and in light of the poten- 
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tial impact upon its business if sanctions are imposed. Defendant moves 
to dismiss, contending plaintiff's action is premature. The court has 
jurisdiction pursuant to 28 U.S.C. § 1581(i) (1988). 


DISCUSSION 
1. Standing: 


Intercargo must satisfy three elements to establish standing under 
Article III of the Constitution. These elements are: (1) “injury in fact;” 
(2) causation; and (3) likelihood the injury can be redressed. Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). The “injury in fact” 
must be “(a) concrete and particularized; and (b) actual or imminent, 
not ‘conjectural’ or ‘hypothetical.’” Id. at 560 (citations omitted). 
Although a threatened injury must be “certainly impending” to rise to 
the level of “injury in fact,” Whitmore v. Arkansas, 495 U.S. 149, 158 
(1990) (citations omitted), no bright line test exists to distinguish a 
threatened injury from a conjectural one, see Alliance of American 
Insurers v. Cuomo, 854 F.2d 591, 595 (2d Cir. 1988). Such distinctions, 
rather, are a matter of degree, decided by the court on a case by case 
basis. Id. 

Intercargo alleges two types of injury. First, Intercargo argues Cus- 
toms’ notices “threatening sanctions” are threats of injury which are 
“concrete and particularized.” As Intercargo is only “one day away” 
from being sanctioned, plaintiff asserts it has satisfied the imminence 
requirement. Intercargo points to Customs’ alleged “grouping” of “sim- 
ilar” cases as evidence of Customs’ intention to sanction. Second, Inter- 
cargo contends responding to the numerous formal demand letters has 
imposed a substantial burden upon the surety. Intercargo claims it has 
expended considerable time and resources in responding to these let- 
ters, and such injury entitles it to review. 

The court disagrees. Intercargo has failed to meet the injury-in-fact 
requirement. First, Intercargo cannot demonstrate that Customs will 
take any action. Even conceding that the Customs notices constitute 
valid threats of injury, such threats are too remote or speculative. Cus- 
toms’ “threats” are merely statements of possible courses of action, and 
until plaintiff receives notice under section 113.38(c)(5) (establishing 
effective date for sanctions), the “threat of injury” is not imminent. 
Mere issuance of the (c)(4) notices does not mandate that sanctions fol- 
low automatically. Customs’ (c)(4) notices, rather, provide an opportu- 
nity for resolution of outstanding debts. Furthermore, Customs’ alleged 
“grouping” tactic bears no present effect, and it is uncertain whether it 
will lead to sanctions at an indefinite point in the future. 

Second, the court does not find Intercargo’s expenditures of time and 
money in responding to the demand letters outside of Intercargo’s ordi- 
nary responsibilities as a surety. Cf Gardner v. Toilet Goods Ass’n, 387 
USS. 167, 172 (1967) (citing $42,000,000 cost for compliance with regula- 
tion as substantial hardship). Resolution of these debts at the adminis- 
trative level furthers judicial efficiency and serves the purposes of the 
administrative process. See Bethlehem Steel Corp. v. Envtl. Prot. 
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Agency, 669 F.2d 903, 907 (3d Cir. 1982) (finding “judicial forebearance 
demonstrates a proper respect for administrative autonomy and allows 
the agency to function more efficiently and responsibly.”) 

Intercargo’s action seeks to challenge the propriety of a sanction yet 
to be imposed. Intercargo’s injury, therefore, must be derived from the 
sanction itself. Intercargo merely has blended the injury from the per- 
ceived threat of sanctions with the potential, yet undetermined, effect of 
the sanctions. Accordingly, the court finds Intercargo has failed to meet 
the injury-in-fact requirement of standing, and needs not address the 
issues of redressability or causation. 


2. Ripeness and Futility: 


Defendant further argues, in the alternative, that Intercargo has 
failed to establish ripeness or demonstrate the futility of exhaustion of 
administrative remedies. In resolving these issues, the court is essen- 
tially determining whether plaintiff warrants pre-enforcement review. 

The purpose behind the doctrines of ripeness and exhaustion is to pro- 
tect courts from premature involvement in administrative proceedings, 
and to protect agencies “from judicial interference until an administra- 
tive decision has been formalized and its effects felt in a concrete way by 
the challenging parties.” Abbott Laboratories v. Gardner, 387 U.S. 136, 
148-49 (1967). Application of the ripeness doctrine requires an indepen- 
dent evaluation of “both the fitness of the issues for judicial decision and 
the hardship to the parties of withholding court consideration.” Jd. at 
149; see also, Toilet Goods Ass’n v. Gardner, 387 U.S. 158, 162 (1967); 
Gardner, 387 U.S. at 170; Ciba-Geigy Corp. v. United States Envtl. Prot. 
Agency, 801 F.2d 430, 434-36 (D.C. Cir. 1986). 

Intercargo alleges taking legal action after Customs moves to impose 
sanctions would irreparably harm the surety, meeting the second prong 
of the Abbott Laboratories test. As a publicly-traded firm, Intercargo 
would be sensitive to news of the sanction. The market may lose confi- 
dence in Intercargo’s stock, and Intercargo is accountable to its existing 
shareholders who may suffer from a decline in the company’s stock 
price. 

Intercargo also claims it would lose business. Customs presents Inter- 
cargo with notice of the sanction five days before Customs suspends 
acceptance of Intercargo’s bonds. Notice is also given to the importing 
public. 19 C.FR. § 113.38(c)(5). Intercargo argues it cannot undo the 
damage caused by distribution of the notices. Although Intercargo could 
seek a temporary restraining order during the five-day notice period to 
block the imposition of sanctions, Intercargo presumably believes 
importers, unsure of the duration of the sanction and unaware of the fil- 
ing of atemporary restraining order, would be hesitant to use Intercargo 
to post their bonds. Moreover, Intercargo argues its allocation of “costly 
man-hours” to respond to Customs’ “threats” would also satisfy the 
hardship requirement of Abbott Laboratories. 

Finally, Intercargo asserts its legal claims against section 113.38 and 
T.D. 89-57 are fit for judicial review pursuant to the first prong of Abbott 
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Laboratories. In applying the analysis pursuant to that prong, Inter- 
cargo contends because the issues are purely legal, Customs’ challenged 
regulation is formal, compliance is expected, the regulation purports to 
be authorized by statute, and Customs has direct authority to enforce it, 
Abbott Laboratories, 387 U.S. at 151-52, pre-enforcement review would 
be proper. 

The court is unconvinced. Intercargo must overcome a heavy burden 
in demonstrating its losses are sufficient to sustain pre-enforcement 
review. See Gardner, supra. Intercargo’s claims of losses of time and 
resources in responding to Customs’ letters are not outside of Intercar- 
go’s responsibilities as a surety. Further, given the uncertain nature of 
the regulation’s impact on Intercargo’s reputation and stock price, and 
the questionableness of whether Customs will sanction Intercargo at 
all, the court finds Intercargo has failed to overcome Abbott Laborato- 
ries’ threshold hardship requirements. 

Moreover, Intercargo’s legal claims are premature. Whereas both 
Abbott and Ciba-Geigy involved final agency orders requiring a party to 
alter its “primary conduct” (changing labels on prescription drugs and 
pesticides), section 113.38 has no such effect on Intercargo’s day-to-day 
affairs. As the Supreme Court similarly found in Federal Trade Com- 
mission v. Standard Oil Co. of California, 449 U.S. 232 (1980), Customs’ 
(c)(4) letters only represented a “threshold determination that further 
inquiry [would be] warranted,” and are not definitive in a comparable 
manner as the regulations in Abbott Laboratories. 449 U.S. at 241. The 
court finds Toilet Goods, a companion case to Abbott Laboratories, pro- 
vides a more appropriate example. 

In Toilet Goods, the Supreme Court found the need for examining the 
regulation as applied, rather than in the abstract, outweighed the 
appropriateness of pre-enforcement review. Toilet Goods, 387 U.S. at 
163-164. The Supreme Court distinguished Toilet Goods from Abbott 
Laboratories and Gardner. The Court found the impact of the regulation 
in Abbott Laboratories and Gardner would be felt immediately by those 
subject to it in conducting their day-to-day affairs. The discretion 
granted to the Agency in Toilet Goods—whether or not to suspend a 
company’s certification status for blocking inspection of its facilities— 
made the impact of the regulation in that case uncertain. 

Although Intercargo could be in danger of being sanctioned at some 
point in the future, Customs’ decision to impose sanctions against Inter- 
cargo is still discretionary. The plaintiffs in Abbott Laboratories had no 
such uncertainty as to the effect of their regulation. Intercargo can only 
claim, with certainty, that the cost of responding to Customs’ c(4) 
notices weighs heavily on company resources. It is speculative whether 
Intercargo will ever be sanctioned, and if it is, whether the (c)(5) notice 
of sanctions would result in substantial pecuniary loss. As the basis of 
Intercargo’s claim turns on when Customs decides to sanction the 
surety, pre-enforcement review would not assist the court in resolution 
of Intercargo’s claims. 
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Moreover, unlike the cases cited by Intercargo where exhaustion of 
administrative remedies was futile, Customs is not interpreting the 
actions of a separate federal agency, or bound by a direct legislative man- 
date to sanction Intercargo; rather the decision is within Customs’ 
realm of authority to decide. Until Customs makes a decision to sanction 
Intercargo, Intercargo’s action remains premature. 

3. Finality: 

Finally, defendant argues that Customs has not made a protestable 
final decision. An agency action must be final before it is judicially 
reviewed under the Administrative Procedure Act. 5 U.S.C. § 704 
(1994). Intercargo argues section 113.38 and Treasury Decision 89-57 
constitute such a final agency action. (Pl.’s Opp’n to Def.’s Mot. to Dis- 
miss at 30-31.) According to Intercargo, the § 113.38(c)(4) notices them- 
selves indicate the next step is a notice of suspension under 
§ 113.38(c)(5). As with its ripeness argument, plaintiff asserts Abbott 
Laboratories and Ciba-Geigy support its demand for “pre-enforcement 
agency action,” and hence Intercargo should be able “to obtain a decla- 
ration of its rights and an interpretation of the validity of Section 
113.38.” (Pl.’s Opp’n to Def.’s Mot. to Dismiss at 20.) 

Intercargo is in error. Subsections 113.38(c)(4), (5) provide, in perti- 
nent part, 


(4) Notice of surety. The appropriate Customs officer may [refuse 
to accept a surety’s bonds] only after the surety has been provided 
reasonable notice with an opportunity to pay delinquent amounts, 
provide justification for the failure to pay, or demonstrate the exis- 
tence of a significant legal issue justifying further delay in payment. 

(5) Review and final decision. After a review of any submission 
made by the surety under paragraph (c)(4) of this section, if the 
appropriate Customs officer is still of the opinion bonds secured by 
the surety should not be accepted, written notice of the decision 
shall be provided to the surety * * *, at least five days before the 
date that Customs will no longer accept the bonds of the surety. 

19 C.FR. § 113.38(c)(4), (5) (1995) (emphasis added). These subsections 
demonstrate the exact opposite of Intercargo’s contentions. Customs 
has yet to take any action against Intercargo, and issuance of the (c)(4) 
letters only provides Intercargo with notice that Customs “may” take 
such action in the future if Customs is “of the opinion” that Intercargo’s 
bonds “should” not be accepted. Further, the regulation cannot serve as 
the appropriate final agency action here, as it only serves to provide 
sureties with guidance of what would constitute such an action or 
decision. 

Further, Treasury Decision 89-57 also reaffirms the discretionary 
nature of sanctions. It provides, in pertinent part, 


To promote uniformity and equitable treatment of sureties 
nationwide, Customs Headquarters has set thresholds for the 
issuance of show cause letters to sureties and eventual nonaccep- 
tance of bonds at the district or regional level if a satisfactory 
response is not provided to a show cause letter. The thresholds are 
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the minimum number of cases and/or dollar amounts at which a dis- 
trict or region would consider possible sanction action against a 
surety. These, of course, are not requirements that districts and 
regions must initiate show cause letters when the thresholds are 
reached. Moreover, in all previous sanction cases, the number and 
_— amounts of the delinquent cases far exceeded these thresh- 
olds. 


It is the position of the Customs Service that show cause letters 
and possible sanction action should be necessary only in excep- 
tional cases. Sureties are provided with more than adequate oppor- 
tunity to petition and settle cases during the case processing cycle. 


T.D. 89-57, 23 Cust. Bull. at 304 (1989). That Customs has not imposed 
any sanctions against Intercargo supports this interpretation. While 
Customs may have failed to act in conformity with T.D. 89-57 in its 
issuance of show cause letters, this issue is not before the court. Inter- 
cargo’s complaint, rather, challenges the potential injury Intercargo 
may incur from being sanctioned and whether such sanction would be 
improperly imposed. Accordingly, the c(4) letters cannot be the source of 
the final agency action, because their issuance is not the action chal- 
lenged. Even assuming Customs’ disregard of the Treasury Decision 
may contribute to the uncertainty of whether Intercargo may be sanc- 
tioned, Customs still possesses the discretion to determine whether it 
should withhold acceptance of Intercargo’s bonds. Accordingly, the 
court finds the lack ofa final agency action makes review of this case pre- 
mature. 


CONCLUSION 


Defendant’s motion to dismiss is granted. Plaintiff's motion for sum- 
mary judgement is denied. 
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